August 18, 2005
Larry Jensen
NELCO
P.O. Box 282
Price, Utah 84501

Stephen Powell
dba Powell Rock
376 Girvard Avenue

- Price, Utah 84501

iDan Powell, dba Emery Resources,

148 South 100 East
Spanish Fork, Utah 84660

E. J. Stokes
52 South 350 East
North Salt Lake, Utah 84054

Re: Cherry Hill Park Mine.

Dear Gentlemen,

There has been no response to my letter of June 29, 2005. To the knowledge of the
Division, there has also been no change in the conditions at the mine site. The Division has

determined that it is obligated to take additional action to reclaim all or part of the mine site to ~

bring it into compliance with the requirements of the Utah Mined Land Reclamation Act.

- The Board issued its order in May of 2003 requiring that the mine be reclaimed or full
bonding provided. There has been a long history of efforts by the Division and others to reclaim
and re-open the mine, including the removal and sale of stockpiled material and establishment of
the escrow fund pursuant to the Reclamation A greement. The Reclamation Agreement was
terminated and the escrowed funds forfeited due to numerous problems on October 20, 2003.
Although a portion of the mine was reclaimed by Larry Jensen d/b/a NELCO under an
agreement with Stephen and/or Dan Powell, there remains over 12 acres of inadequately
reclaimed or un-reclaimed land.




The Division has completed its calculation of the current bonding requirements for the
entire site. A copy is enclosed. The estimate for recluiming the entire site is $35,000. To insure
reclamation of the mine the Division currently holds the $23,000 in escrowed funds and the
small mine bond of $17,000.

The Division had hoped that mining would begin this summer pursuant to the small mine
permit issued to Larry Jensen on five of these acres, but apparently the operation is not ready (o
proceed. The small mine permit fee has been renewed, but the permit remains in an inactive
status. Since mining was never begun, the bond posted is subject to withdrawal. Unless the
small mine bond is made permanent, and lability for reclamation, of the existing disturbance
within the small mine permit area is made pait of the surety obligation, this bonding does not
provide the necessary assurances to the Division. A commitment by the operator or owner
regarding the status of the bond would alleviate some of the Division’s concerns. If the small
mine is activated, or the bond made applicable to the current disturbance within the small mine
: permit area, then the amount held in escrow could be reduced by about $5000 and that sum paid
to the appropriate persons.

If the small mine permit does not commence mining, or the bond is not made applicable
(o the current disturbances within the small mine permit area regardless of further mining, then
the estimated cost of reclamation is more than the sum currently held in escrow (even
discounting the escalation for future years and the 10% contingency the estimated costs are
$25,600 which still exceeds the escrow). In such event, the Division may proceed to file a
Request for Agency Action before the Board, asking that the small mine permit be terminated so
that the Division can proceed to contract for reclamation of the entire site.

You are hereby given notice that unless additional ‘bonding assurances are provided or
reclamation commenced with 60 days that the Division will proceed with advertising and other
actions as necessary (o contract for reclamation of the Cherry Hill mine site. In the event the
costs of reclamation exceed the funds available, the Division will pursue its remedies against the
responsible parities including Emery Resources, Dan Powell, Stephen Powell and others who
may have had control or ownership of the site and are thereby responsible for the disturbances
and for reclamation under Utah law. ‘

’

Sincerely,

Steven F. Alder
Assistant Attorney General

cc: Mary Ann Wright
Daron Haddock




Doug Jensen
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STATE OF UTAH
DEPARTMENT OF NATURAL RESOURCES F?ECEIVED
DIVISION OF OIL, GAS AND MINING
1594 West North Temple Sufte 1210 '
Box 145801 NOV 17 2004
Salt Lake Gity, Utah 84114-5801
Telephone: (801) 536-5201 Fax: (801) 3503040 " OF OIL GAS & Minig

‘NOTICE OF INTENTION TO COMMENCE SMALL MINING OPERATIONS
The informational. requirements of this.form are based on provisions of the Mined Land
‘Redlamation Act, Title 40-8; Utah Code Annotated 1987, and the General Rules as:promulgated under
‘the Utdh Minerals Regulatoty Program.

*Small Mmlng Operatnons means mining operations which disturb five orless surface
-acres at any given time,

v ;«_i L tt't
I GENERAL INFURMAHUN (Rule R647-3~104)
1. Name of Mine;__ Clier ry Hill Aarfe  Mina

2. Name of Person or Entity Applying for Permit: __Ve/co f‘ onfracfors e

Address: _ . _

ity State; Zip:: TNC( . Ufgﬁ___&(ig_[

Phone: e Faxe e

E-mail Address:____ne ST Y |
Company () Corpomtlon(d/ Partnership()  Individual {)

Other { ) - specify type {
A corporalion’ must be regis ered with the btate ot-Utdh, DMsi n ot Lorporations. Areyou
currently registered to-do business In the State of Mah?  ®Yes [ No

Business License:# 229760 - §S0/

Reglstered Aapm Iac ldantified an hiiciness licensel: /utl [ F randsen
Address: e

City, State, Zip: T =
Phone: _ "=~ "7 ° . Fax:_
E-miall Address '

3. Name of. Operator (if dlfferent from #2) e
-Address: .

City, State, Zip:. —
Fhone: . Fax:
E-mall Address: _ ' '
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if Partnerahip or Individual:
Name of 1% owner/ partner:
Address:

City, State, Zi p:. .
FPhone: Fax:
E-mall Addrece: -

Name of 2" owner / Partner:
Address:

City, State, Zip:.

Fhone: Fax::

E mall Addross: .

If Corporation or Limited Liabllity Entity:

Name of Officers:  Ale(] Frandsen Tite: Cresidont
Lrnnq Jdeyusen B Tlﬂe‘l/u; t”rzg
. Tnlc
Permittee / Operator Repmsematzve (if different from #3);
Namg;
Addres& :
cnY! Staxe’ Zp:__.f .
fF‘honc* ] Fax: -
E-maif Address . o :
OWnership“nf'La‘nd' 'Shrface'

Private (Fee) E/ Fublic Domain (BLM).0J National Forest (USFS) 01

State Trust Land/School. Secllons 0 -Slets: &Jvefelgn Lunds 01

Other{please describe):.

Name E. J. 5*0‘&6‘5 Address PQ (50\0 ’3'4‘0 C‘gduwl(, b(l X‘/O(‘/

Name . Address.
Name_ Address___
Name _» Address__
Ownership of Minerals:

Frivae (Feg) u/ FUbIic:Lomain (BLM)LI ~ Nauonal Forest (USFs)1
State Trust Land/School Sections 1 ‘State Sovereign Lands D

“Other (please. describay;_ — i
Name £J s *o\t-u . Address SAmE
'Name . Address_

Name Address

Name ‘ Address,
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BLM Lease or Project File Number(s) and/or USFS assigned Project Number{s):

Utah State Lease Numben(s):

Mame of Leasce(a)

7. Have the aboy{udace and mineral owners been notified in writing?
Yes No

If no, why not?

‘Please b advised that if Stafe Trust Lands are Invalved, nofification to the Division of Ofl, Gas and
“Mining glone does not satisfy the notification requirements of Mineral Leases upon State Trust Lands.
Exploration or mining activity on State Trust Lands requiires & minimum of 80 days notice fo the Trust
Lands Administration prior to commenclng any activities, Please contact the School Institutional Trust

Lands Adorinistration (GITLA) ot (001). 590-5500 fox notific ation requircnients.

8. Does the Permittee { Operator have legal fight to-enter g?}cqnmg tiiining
operations on the land covered by this notice?. Yes V' No .

il.  PROJECTLOCATION & MAF (Rule RO47-3-105)

i ProjectLocation (legal description):
“Countyfiesy  Uteufa _ _
t\_) Wl - 174, of __ 4, 0 - vd: Sewdon: Sl Townstip: _I11S Range:_ X £

o Vof . U4 0f 14 Section: Township: _ Range:
. VAof _— 4,of /4 Section: Towinship: Range:

UTMEas__SO/27S  (ifknown) UTMNoth_440%130  (fknown)

’

N Of Quad Mty for: Logalion: _ o Kg(.m_e.

2. Anaccurate topographic base map showing the location of the proposed small mining
operation raust be submitted with this notice. A USGS 7.5minute seres mapis
preferred. 'Thje';araasﬁtp;be-_dismrb_ed.-s-_ht?uld.sbéplmtée,d:in:'spfﬁcie__m detall so that they
can be focated on the ground. It Is fecommended that the Permittee /. Operator elso
PhDto document, plot erid labet any pre-existing disiurbances In he inmedidie viclfily
thathie Is.not fesponsible for.

3. The proposed (5 acre orless) disturbed area boundiary (including access/haul mads)
should be marked In the fleld ON THE GROUND with metal T-Posts (or with some bther
marker of equal effectiveness). Markers should be appropriately spaced so that the next.
rarkerIn elthier diresion Is clearly visible with the naked eye. o o
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. OPERATION PLAN (Rule;RM?—&y
Underground L1

1. Type of mining: Surface

2. Mineral(s) to be mined: Limestone

3. Amount of material to be extracted, moved or proposed to be moved:
78,650 Tons

4. Will any water, liquid chemicals, reagents, or other solutions be used, produced or
discharged as part lg,(ot‘.‘l:he ‘mining or milling process?
Yes O No Ifyes, pledse desoibe (add extra puges I needed)

5. Provide a brief description of the proposed mining operation and onsite processing
facilities (add extra pages if necessary). v | o
Dr?/f el Shoo/‘ Sur face (a(.&- 7"0 an “W"G§€ o '7( ..,
Steeen tud crush Shef maferinls, then recllry  behine
te,  audd  sfodesile g afion -

8. O NewRoad(s): Length, M Wdh_ ()
7. DO ImprovedRoad(sy Leng_____ (%) Widh__ ()
‘8. Total project surface acreage to be disturbed: _5__ (acres) PLEASE SPECIFY

EXACT ACREAOE - (difs will L trsed (o debtirrine sur ety Lucrd atsrount = see #VI).

9. Proposed startup date of project(month, year)__Aloveuthr 2004

10..  Proposed completion date of project, If known. (month, year)_ M.ngi}g_ Xy BgJ ©

V. OPERATION AND RECLAMATION PRACTICES (Rule R§47-3-407, 108 &109)

_The redamation and operation obligatior Is 1o keep the area dlean and safe, minimize hazards 1o, public
safety, return the land to a useful cond Itlon, and reestablish atleast 70 percent of the premining vegetative

ground cover. To accomplish s, the Permities / Operator will need to perform reciamati on concurrently,

‘orarhe.compieton (within one (1) year) of mining: _
1. Keapthe mining operafion in a safe, dean, end envirnmentally. stable condifion.
2. Permanenty seal all shaffs and funnels o prevent unauthorized or accidental entry.

3. Plug onll holes with & five fool cement surface plug. Hales that encounter fluids ars 6 be plugged in the
sugsuace (o prevent equier contaminaton. SRR ged i

‘4. Construct bems, fences, or bartiers, when needed, above highwalls and excavations.

5. Remuowve, isolate, or neutra!izg_ alf toxic materials in a manaer compalible with federal and state

regufations.

6. Retuve off waste v deivfy fonm st et hsonels




FormKIR-SK0 Faga §
7. Dispose of any trash, scrap metal, wood, nﬁachineay. and buildings.
8. Conduct mining activities so.as fo minimize erosion and confrol sediment.

9. Reclaim all roads that are nol part of a pemanent transportation system.
10 Etoolpilc tapaoidl and auitablc ovcrb_‘ar&ca prarilo ﬁ:ihia 9.

71, Stabilize highwalls by backfilling or rounding fo 45 degrees or fess, where feasible; reshape the land fo
nearils originel contour, and redistribute the topsoff and suitabile overburdan.

12 Properly prepare seedbed to a depth of six inches by packing, ripping, discing, of harrowing. Leave the
sutface-rough. ' '

13 Resead disturbed ereas with adaptable species. (The Division recommeands & mixture. of species of

grass, forb, and browse seed, and will provide a specific. species fist if requested.)
T4 Plant the seed with a rangeland or farm dll, or broadeast the sead. Fallis e praferrsd tin.to seed.

V. VARIANGE RE
-Any variance reguest'm

T (Rute Re47-3-110) o
st be approved In writing by the Division
- Yes® © No Ol e _ o
Anypl annedidevlaii(pns4from-_m_]es‘.,R647;<3-10_7;(;)p_er*a'ﬂon Practices, R647-3-1 08,:Hole Plugging
‘Requirements, or R647-3+109, Reclamation Practices, ‘as summarized ‘above, should be identified
‘below and justification given for the D

variance request(s).

fem Number  Variance Request Justification. .
e Seme acecase will need Compest o x o Wikl Sulsaily fov delimts,

The sutety must be provided to and approved b the Division prior fo commencement of operation's.
The.Utah Mined Land Redlamation Act (40-8-7 (1)[c] and 40-8-14 provides the authorfty that

all mining operations fuinish and maintain reasonable surety 1o alarantee that the land.

affected’is reclalmed according to approved notices consistentwith on-site conditions. The

surety amount s based on-the:nature, extent and duration of operations. These amounts are

‘based on data from current Jarge mine surety and are'used as & general gulde, along with

‘attual site ‘conditions.

$5;000 for the 1* acre; and

$3,000 for ansh additional aore.

VI SURETY (Act40-8-7(1)c])
Ve sy RETY (Aot 40-87(1)c)

identify which type of surety ypu'_yi}gp_stso_m;@n provide you with the eppropriate forms.

0 Cerlificateof Depostt ¥ LeflerofCredt O SuretyBond O -Cash

O Other ’ ' {please Identify)

Anlanas ha wibibiear ihal tha Stats Ti’ii;(lrﬁr‘iff‘i«jﬁn mny rantiin udﬂiihrj_w‘lmpan ta sdminiatar rxch curatiag)
‘Check#f applicable: , , _ ,

O Reclamation surety is already posted with enother ragulatory.agency,(copy'must beincluded as proof):
‘ — {amount) : : ' __{Agency name)

Acceptablefoms of surety may include: certificates of deposit, 'ietlers_nf credit, surety bonds & cash. 'F?!‘t_-:fasje
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VIl.  PERMIT FEE [Mined Land Reclamation Act 40-8-7(1)(i)]

The 'Utah Mlned Land Reclamation Act of 1975.[40-8-7(1)(i)] provides the authonty forthe
assessment of permitting fees. Commenclng with.the 1998 fiscal year (July 1 - June 30),
permit fees are assessed to new and existing notices of intention, and -annually thereafter, until
he project dislurpances are successtully reclaimed by the Pernitiee / Uperator and releaseq
by the Division.

Smalt Mina Noltices requlre a $150.00 fee which must accompany this apptication or it cannot
be processed by tha Division.

NOTICE: The foilowing person(s) are authorized and designated 1o receive Notices of Vlolatnons,

-Cessation. Orders and all other Notices required by the: Divislon 1o be given 10 the. permittee or
‘operator:

Name: Larry Jensen Neles Condbvechurs
Addrooo: __ 0. Box, V§>  Frce Jitb 8¢SO/
City, State, Zip:
Phone: _
E-mail Address:: B

= 27 ema

Fax;.__

Name:
Address: ____
City, State; Zip: _
Phone: . , _ _ ‘Fax::
E-miall: Addr ress.

Vill. SIGNATURE RE ’UIREMENT_

I'hereby verify that the foregolng information s true and accurate And commit to the
reclamation of the aforementioned small riining project as:required. by: the:Utah. Mihed Land-
Reclamation Act (40—8) and the rules as specfi ied by the Board of Oll, Gas and Mining.

{P]sacs chackthe bax and place your initiale 6n the: line provided).

| have enclosed the- required petmn fee:

I'have also enclosed the eppropriate reciamation surety amount or have made
arrangements as to.when the surety will be furnished:

/ /s @/ | understand that | am notauthorized to create any surface disturbance untll the. surety
- nmount is postcd and’ npprovcd in wiiting. from the Divislon.: of Oil, Oas and Mmmggnd ‘
other duthorized requlatory agenty:

(Note: Ifa company.or.corporation, this: form must be- s:gned by the owner or
officer who i authorized to bind the company{corporatlon to this NOtch,.)

ngnature of Pemittee/ Operator/ Applicant; ok 0‘““4’\—
_Name {typed or piinted): Lam? Tensen

Tills/Position (f applicable) Vice Presidont

Date; Hovewber 1S, 2004

~OFORMS Netices'ir-smo-06252004 doc




OLENE S. WALKER
Governor v )

GAYLE FE. McKEACHNIE
Lieutenant Governor
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State of Utah August 13,2004

Department of
Natural Resources

ROBERT L. MORGAN Dan Powell
Executive Director

Emery Industrial Resources
148 South 100 East
Spanish Fork, Utah 84660

Division of
Oil, Gas & Mining

LOWELL P. BRAXTON

Division Director . : . .
fision irector Subject: Return of Small Mine Notice of Intent, Emery Industrial Resources. Inc.

Cherry Hill Park Quarry, M/049/021. Utah County. Utah

Dear Mr. Powell:

The Division has reviewed your application for a small mine (received August
9, 2004) and has determined that we cannot process it. Therefore, we are returning it
along with the $150 check you provided as an application fee. Please find them
enclosed.

Our investigation of the Cherry Hill site has determined that over 19 acres
have already been disturbed. This amount of disturbance exceeds the amount allowed
for small mining operations. In order for us to process a small mine application for
this site, the existing disturbance would have to be reclaimed down to below five (5)
acres. We are also aware that the Board of Oil, Gas & Mining has an outstanding
order at this site that requires, among other things, a bond in the amount of $43,500 to
be posted. Without this order being satisfied, it will be difficult for the Division to
process a permit for any further mining activity at this site.

If you have questions or would like to discuss the return of this application
further, please don’t hesitate to call me at (801)538-5325.

Sincerely,

Daron R. Haddock
Permit Supervisor
Minerals Regulatory Program

DRH:jb
Enclosure: Application & check
cc: Steve Alder, AAG

Sidney Balthasau Unrau, Esq.
0:\M049-Utah\M 049002 1 -CherryHill\Minal\ReturnNOI-08132004.doc

1594 West North Temple, Suite 1210, PO Box 145801, Salt Lake City, UT 84114-5801 l/Wh.

telephone (801) 538-5340 * facsimile (801) 359-3940 « TTY (801) 538-7458 « www.ogm. utah.gov Where ideas connect™
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Form MR-SMO This Section for DOGM Use:
(Revised June 25, 2004) AA Assigned DOGM File No.:_ 8§ / /
& DOGM Lead:
(ﬂ / 3 ﬂ Permit Fee $ Ck#
U" { STATE OF UTAH
: / DEPARTMENT OF NATURAL RESOURCES
Q/ DIVISION OF OIL, GAS AND MINING :
| 1594 West North Temple Suite 1210 f R
; Box 145801 ECE/
‘ & Salt Lake City, Utah 84114-5801 Al Vep
Telephone: (801) 538-5291 Fax: (801) 359-3940 G o 5 2
@ NOTICE OF INTENTION TO COMMENCE SMALL MINING OPERATIO%QF O, &4s

& My,

. . /
The informational requirements of this form are based on provisions of the Mined Land NG
Reclamation Act, Title 40-8, Utah Code Annotated 1987, and the General Rules as promulgated under

the Utah Minerals Regulatory Program.

"Small Mining Operations" means mining operations which disturb five or less surface
acres at any given time.

* kok ok ok k k %k %

I GENERAL INFORMATION (Rule R647-3-104)

1, Name of Mine:__ (. erry Hill ParK

2. Name of Person or Entity Applying for Permit: E mery Tuduys -Er/a./ Ee Sdurces, Lue,
Address: 14 & Sou+tl 100 East =~
City, State, Zip:_ S pauiss ForK  Ltal F46b6A
Phone: (8ol f 36# 0723 Fax: ~
E-mail Address:

Company ()  Corporation ¥  Partnership ()  Individual ()

Other () - specify type)
A corporation must be registered with the State of Utah, Division of Corporations. Are you
currently registered to do business in the State of Utah? X Yes O No

Business License#t 7o KHe ﬂrakz&ff—%

Registered Agent (as identified on business license): D an L. Pow e-l/

Address: _|4.X Seuth 00 East

City, State, Zip:__Spawts4 Fork, li1ad Z4iéo
Phone:'(¥0()3¢69 -079.3 Fax:
E-mail Address:

3. Name of Operator (if different from #2)
Address: ,
City, State, Zip:
Phone: - Fax:

E-mail Address:

/&wf}#}%/é"57




Ot :
BEFORE THE BOARD OF OIL, GAS AND MINING L GAs & MINING

DEPARTMENT OF NATURAL RESOURCES

STATE OF UTAH
IN THE MATTER OF THE PETITION FINDINGS OF FACT,
BY THE DIVISION OF OIL, GAS AND CONCLUSIONS OF LAW
MINING FOR AN ORDER THAT DAN AND ORDER

|
i POWELL, AND EMERY INDUSTRIAL
} RESOURCES, INC. CEASE MINING

AND BE ORDERED TO BEGIN Docket No. 2003-004
IMMEDIATE RECLAMATION OF
‘ - THE CHERRY HILL PARK MINE, Cause No. M/049/021

UTAH COUNTY, UTAH,

This cause came before the Board Oil, Gas and Mining (“the “Board”’) on Wednesday,
May 28, 2003, at 10:00 a.m. in the Hearing Room at the Utah Department of Natural Resources
located at 1594 West North Temple Street, Salt Lake City, Utah.
The following Board members were present and participated in the hearing of this matter:
W. Allan Mashburn, Chairman
Robert J. Bayer
Stephanie Cartwright
Douglas E. Johnson
Samuel Quigley
J. James Peacock
Kent R. Petersen
Respondent Dan Powell, a natural person, represented himself. Mr. Powell testified on
his own behalf.

As described below, Respondent Emery Industrial Resources, Inc. is a corporate entity

and was unrepresented.




The Division of Oil, Gas and Mining (Division) was represented by Steven Alder,
Assistant Attorney General. Messrs. Wayne Hedberg, Lynn Kunzler, and Doug Jensen, testified
on behalf of the Division.

The Board was advised by Kurt E. Seel, Assistant Attorney General.

At the close of oral argument, the Board deliberated to discuss the matter, to vote, and
then returned to the hearing room to announce its decision.

NOW THEREFORE, the Board, having fully considered the Respondents’ oral argument;
the written briefs, arguments, and memoranda of the Division; the record in this matter; and
being fully advised, the Board voted unanimously to make and enter its Findings of Fact,

Conclusions of Law, and Order, as follows:

FINDINGS OF FACT
1. Notice of the Request for Agency Action, and of the hearing, was duly served on

Respondents and duly published as required by UTAH ADMINISTRATIVE CODE R641-106-100.

2. Emery Industrial Resources, Inc. (EIR) is a corporation incorporated under the
laws of the State of Utah.
3. EIR is a not a “natural” person as that term is utilized in UTAH ADMINISTRATIVE

CODE R641-102-100.
4. Mr. Dan Powell is not an attorney authorized to practice law in the State of Utah.
5. On July 8, 1992, Dan L. Powell, d/b/a Emery Industrial Resources, filed a Notice

of Intention to Commence Small Mine Operations for an area known as the Cherry Hill Park

Mine, located in Utah County, Utah, and generally described by Division permit no. M/049/021.




6. Emery Industrial Resources, Inc. was incorporated in December 22, 1992.

7. On July 27, 1994, an inspection of the Cherry Hill Park Mine by the Division
revealed that the area disturbed by mining operations had exceeded the 5-acre limit for a small
mining operation.

8. The Division received an original Notice of Intention to Commence Large Mining
Operations on November 14, 1994, filed by Dan L. Powell, as an authorized representative and
agent for EIR.

9. Between November 14, 1994 and March 3, 1999, the mine operator continued
mining operations at the Cherry Hill Park Mine, and the Division negotiated with Respondents to
complete deficiencies in EIR’s Large Mine Notice of Intention.

10. Respondents Powell and EIR submitted a revised Notice of Intention to
Commence Large Mining Operations on March 3, 1999.

11. One March 12, 2002, the Division had a meeting with the Respondents to discuss
the status of the mining operation and their response to the outstanding technical deficiencies.
The Respondents agreed to provide a formal response to the Division no later than March 22,
2002.

12. On May 14, 2002, the Division issued a Notice of Non-Compliance to the

Respondents, via certified mail and facsimile, ordering suspension of operations, posting of a

reclamation surety in the amount of $43,500.00, and submitting a response to the remaining

permit deficiencies.




13. On January 9, 2003, the Division issued a proposed Agency Action to the
Respondents, and had the Action served via personal service on January 14, 2003, by the Utah
County Sheriff.

14. On January 28, 2003, an Informal Conference was held between the Division and
the Respondents to discuss the January 9, 2003 proposed Agency Action.

15. On February 20, 2003, the Division Director sent to the Respondents his written
Findings of Fact, Conclusions of Law & Order in response to the January 28, 2003 Informal
Conference. The Order required: 1) Respondents to immediately cease all mining operations
until written approval has been received from DOGM; 2) DOGM to inspect and file written
report on disturbances within 10 days; 3) if within 30 days EIR has not provided acceptable form
and amount of surety, DOGM will initiate an agency action before the Board asking for
immediate reclamation and payment of civil penalties. The Respondents received this letter on
February 26, 2003.

16. Pursuant to the Respondents’ March 19, 2003 phone request for an extension of
time, on March 20, 2003 the Division extended the Respondents’ deadline to submit the
reclamation surety to April 3, 2003.

17.  As early as November 1994, the Respondents were advised of the statutory

requirement that they would need to submit an adequate mining reclamation bond prior to final

approval of the Large Mine Operation Notice of Intent.

18. On June 28, 2002, Respondent EIR was given its first formal written demand to
post a surety in the amount of $43,500.00, and since that date Respondents have failed to post

the required surety.




19.  The Division has provided numerous extensions of time to obtain the required
surety including two extensions since the Informal Conference held Jan 28, 2003.

20.  Most or all of the materials mined at the Cherry Hill Park Mine consisted of
consolidated limestone, the extraction of which required physical breaking of the rock.

21.  The Disturbed Area at the Cherry Hill Park Mine is currently 19 acres, more
or less.

22.  The testimony by Division staff concerning the estimates of the disturbed area
and reclamation costs, demonstrate that these estimates were prepared in a professional and
competent manner and reflect standard engineering practices in the mining and reclamation

industry.

CONCLUSIONS OF LAW
1. Jurisdiction over this matter is conferred upon the Board of Oil, Gas and
Mining (“Board”) by UTAH CODE ANNOTATED §40-8-6(2) (2002) which empowers the Board “to
hold hearings and to issue orders” as may be necessary to enforce the provisions of the Act.

2. UTAH CODE ANNOTATED §40-8-16(3)(2002) provides that a Notice of Intention
may not be withdrawn until the operator is provided an opportunity for a hearing before the
Board.

3. UTAH CODE ANNOTATED §40-8-9(5)(a) provides for a public hearing before the
Board, for any notice of violation or order of cessation of mining operations.

4. UTAH ADMINISTRATIVE CODE R641-102 requires that all entities whom are not

natural persons be represented by attorneys.




5. Because there are insufficient reasons to deviate from the requirements of UTAH
ADMINISTRATIVE CODE R641-102, nor did the Respondent move the Board to deviate from its
procedural rules, Mr. Powell may not represent EIR in this matter.

6. Under Board regulation UTAH ADMINISTRATIVE CODE R641-102-100,
Respondent Dan Powell may represent himself in this matter.

7. UTAH ADMINISTRATIVE CODE § R647-1-106 defines “gravel” and “sand” as
“unconsolidated” materials deposited by sedimentary processes.

8. The materials mined at the Cherry Hill Park Mine were not sand, gravel, or rock
aggregate as those terms are defined by the Regulations.

9. UTAH CODE ANNOTATED §40-8-16(2)(b)(2002) provides for denial of the large
mine permit application, and the withdrawal of the existing small mining permit, for failure to
post adequate reclamation surety.

10.  AsofJuly 27, 1994, the Cherry Hill Park Mine was a Large Mining Operation
subject to the requirements of UTAH ADMINISTRATIVE CODE § R647-4.

11. The Respondents, EIR and Dan Powell, violated UTAH CODE
§40-8-13(1)(a)(2002), UTAH CODE §40-8-14(1)(2002) (posting a surety in an amount as
determined necessary by the Division prior to beginning mining as a large mining operation) and

UTAH ADMINISTRATIVE CODE § R647-3-113.

ORDER

A. Respondents’ Notice of Intention of Commence Small Mine Operations,

M/049/032 is ordered withdrawn.




B. Respondents are ordered to cease any and all mining operations at the Cherry Hill
Park Mine.

C. Respondents Dan Powell and Emery Industrial Resources, Inc. have sixty (60)
days from the date of the Board’s May 2003 hearing (May}QéS', 2003) to submit to the Division a
mine reclamation surety in the amount of $43,500, and in a form which is acceptable to the
Division. If a Division approved surety in the amount of $43,500.00 is timely submitted, the
Respondents’ Notice of Intent to Commence a Large Mining Operation is approved.

D. If Respondents fail to submit a Division acceptable mine reclamation surety
within sixty days, the Board grants all additional relief requested by the Division in paragraphs
A., B., C. and D. of the Prayer for Relief section of the Division’s April 10, 2003 Notice of
Agency Action in this matter. If Respondents fail to submit a surety which is satisfactory to the
Division in compliance with paragraph “A” above, the additional relief sought by the Division
shall automatically take effect and by this paragraph is so ordered. In summary, but not
modifying the relief requested by the Division in paragraphs A - D of its Prayer, the Division has
requested that Respondents be ordered to commence and diligently complete reclamation, that
the Division be authorized to complete the reclamation and to seek recovery of all reclamation
costs and expenses from the Respondents.

E. Notice re Right to Seek Judicial Review by the Utah Supreme Court or to Request

Board Reconsideration: As required by UTAH CODE ANN. § 63-46b-10(e) and - 10(g), the Board

hereby notifies all parties in interest that they have the right to seek judicial review of this final
Board Order in this formal adjudication by filing a timely appeal with the Utah Supreme Court

within 30 days after the date that this Order issued. UTAH CODE ANN. § 63-46b-14(3)(a) and -




16. As an alternative to seeking immediate judicial review, and not as a prerequisite to seeking
judicial review, the Board also hereby notifies parties that they may elect to request that the
Board reconsider this Order, which constitutes a final agency action of the Board. UTAH CODE

ANN. § 63-46b-13, entitled, “Agency review - Reconsideration,” states:

1(a) Within 20 days after the date that an order is issued for which
review by the agency or by a superior agency under Section 63-
46b-12 is unavailable, and if the order would otherwise constitute
final agency action, any party may file a written request for
reconsideration with the agency, stating the specific grounds upon
which relief is requested.

(b) Unless otherwise provided by statute, the filing of the request is
not a prerequisite for seeking judicial review of the order.

(2) The request for reconsideration shall be filed with the agency
and one copy shall be sent by mail to each party by the person
making the request.

(3)(a) The agency head, or a person designated for that purpose,
shall issue a written order granting the request or denying the
request.

(b) If the agency head or the person designated for that purpose
does not issue an order within 20 days after the filing of the
request, the request for reconsideration shall be considered to be
denied.

Id. The Board also hereby notifies the parties that UTAH ADMINISTRATIVE CODE R641-110-100,
which is part of a group of Board rules entitled, “Rehearing and Modification of Existing

Orders,” states:

Any person affected by a final order or decision of the Board may
file a petition for rehearing. Unless otherwise provided, a petition
for rehearing must be filed no later than the 10™ day of the month
following the date of signing of the final order or decision for
which the rehearing is sought. A copy of such petition will be
served on each other party to the proceeding no later than the 15"
day of that month.
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M Sec UTAH ADMINISTRATIVE Cops R641-110-200 for the required contents of a petition for
rehcmng If there is any conflict between the deadline in UtAn CODE ANN. § 63-46b-13 and the
deadline in UTAH ADMINISTRATIVE CODE R641-110-100 for moving to rehear this matter, the

| .’ Board hereby rules that the later of the two deadlines shall be available to any party moving to
;rehear this matter. If the Board later denies a timely petition for rehearing, the party may still

| %seek judicial review of the Order by perficting a timely appeal with the Utah Supreme Court

| wﬂhm 30 dnys thereafier.
| : ; ‘ ~ F.. The: Board retains continuing jurisdiction over all the parties and over the subject

: n‘mtter of this Cause, except 10 the exient said jurisdiction may be divested by the filing of a

bmcly appeal to seek judicial review of this Order by the Utah Supreme Court.

deemed the equivalent of a signed original. ;
Lo {
SO ORDERED this L] day of June, 2003.

STATE OF UTAH
BOARD OF OIL, GAS AND MINING

G.  Porall purposcs, the Chairman's signature on a faxed copy °f this Order shall be

By
W. Allan Mashbum, Chairman




CERTIFICATE OF SERVICE

I hereby certify that I caused a true and correct copy of the foregoing FINDINGS OF

FACT, CONCLUSIONS OF LAW AND ORDER for Docket No. 2003-004, Cause No.

M/049/021 to be mailed with postage prepaid, this 24 day of June, 2003, to the following:

CERTIFIED MAIL

7099 3400 0016 8895 8218
Dan Powell

262 South 800 West
Payson, UT 84651

Dan Powell

As Agent for Emery Industrial Resources
P. O. Box 489

Price, UT 84501

Kurt E. Seel, Esq.

Assistant Attorney General

Attorney for Board of Oil, Gas & Mining
160 East 300 South, Fifth Floor

P. O. Box 140815

Salt Lake City, UT 84114-0815

Steven F. Alder, Esq.

Assistant Attorney General

Attorney for Division of Oil, Gas and Mining
1594 West North Temple, Suite 300

Salt Lake City, UT 84116

Buck Rose

Utah County Community Development
100 East Center

Provo, UT 84601

E. J. Stokes
52 South 350 East
North Salt Lake, UT 84054
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